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(f) The Director shall treat as an un-
safe and unsound practice any material
failure by a savings association to com-
ply with any plan, regulation, written
agreement undertaken under this sec-
tion or order or directive issued to
comply with the requirements of this
part.

[64 FR 49649, Nov. 30, 1989, as amended at 57
FR 33441, July 29, 1992; 60 FR 66720, Dec. 26,
1995; 72 FR 69439, Dec. 7, 2007]

§567.11 Reservation of authority.

(a) Transactions for purposes of eva-
sion. The Director or the Regional Di-
rector for the region in which a savings
association is located may disregard
any transaction entered into primarily
for the purpose of reducing the min-
imum required amount of regulatory
capital or otherwise evading the re-
quirements of this part.

(b) Average versus period-end figures.
The Office reserves the right to require
a savings association to compute its
capital ratios on the basis of average,
rather than period-end, assets when the
Office determines appropriate to carry
out the purposes of this part.

(c)(1) Reservation of authority. Not-
withstanding the definitions of core
and supplementary capital in §567.5 of
this part, OTS may find that a par-
ticular type of purchased intangible
asset or capital instrument constitutes
or may constitute core or supple-
mentary capital, and may permit one
or more savings associations to include
all or a portion of such intangible asset
or funds obtained through such capital
instrument as core or supplementary
capital, permanently or on a tem-
porary basis, for the purposes of com-
pliance with this part or for any other
purposes. Similarly, the Office may
find that a particular asset or core or
supplementary capital component has
characteristics or terms that diminish
its contribution to a savings associa-
tion’s ability to absorb losses, and the
Office may require the discounting or
deduction of such asset or component
from the computation of core, supple-
mentary, or total capital.

(2) Notwithstanding §567.6 of this
part, OTS will look to the substance of
a transaction and may find that the as-
signed risk weight for any asset, or
credit equivalent amount or credit con-
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version factor for any off-balance sheet
item does not appropriately reflect the
risks imposed on the savings associa-
tion. OTS may require the savings as-
sociation to apply another risk-weight,
credit equivalent amount, or credit
conversion factor that OTS deems ap-
propriate.

(3) If this part does not specifically
assign a risk weight, credit equivalent
amount, or credit conversion factor,
OTS may assign any risk weight, credit
equivalent amount, or credit conver-
sion factor that it deems appropriate.
In making this determination, OTS
will consider the risks associated with
the asset or off-balance sheet item as
well as other relevant factors.

[64 FR 49649, Nov. 30, 1989, as amended at 57
FR 33441, July 29, 1992; 66 FR 59666, Nov. 29,
2001]

§567.12 Intangible assets, servicing as-
sets, and credit-enhancing interest-
only strips.

(a) Scope. This section prescribes the
maximum amount of intangible assets,
servicing assets, and credit-enhancing
interest-only strips that savings asso-
ciations may include in calculating
tangible and core capital.

(b) Computation of core and tangible
capital. (1) Purchased credit card rela-
tionships may be included (that is, not
deducted) in computing core capital in
accordance with the restrictions in this
section, but must be deducted in com-
puting tangible capital.

(2) In accordance with the restric-
tions in this section, mortgage serv-
icing assets may be included in com-
puting core and tangible capital and
nonmortgage servicing assets may be
included in core capital.

(3) Intangible assets, as defined in
§567.1 of this part, other than pur-
chased credit card relationships de-
scribed in paragraph (b)(1) of this sec-
tion and core deposit intangibles de-
scribed in paragraph (g)(3) of this sec-
tion, are deducted in computing tan-
gible and core capital.

(4) Credit-enhancing interest-only
strips may be included (that is not de-
ducted) in computing core capital sub-
ject to the restrictions of this section,
and may be included in tangible capital
in the same amount.
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(c) Market valuations. The OTS re-
serves the authority to require any
savings association to perform an inde-
pendent market valuation of assets
subject to this section on a case-by-
case basis or through the issuance of
policy guidance. An independent mar-
ket valuation, if required, shall be con-
ducted in accordance with any policy
guidance issued by the OTS. A required
valuation shall include adjustments for
any significant changes in original
valuation assumptions, including
changes in prepayment estimates or at-
trition rates. The valuation shall de-
termine the current fair value of assets
subject to this section. This inde-
pendent market valuation may be con-
ducted by an independent valuation ex-
pert evaluating the reasonableness of
the internal calculations and assump-
tions used by the association in con-
ducting its internal analysis. The asso-
ciation shall calculate an estimated
fair value for assets subject to this sec-
tion at least quarterly regardless of
whether an independent valuation ex-
pert is required to perform an inde-
pendent market valuation

(d) Value limitation. For purposes of
calculating core capital under this part
(but not for financial statement pur-
poses), purchased credit card relation-
ships and servicing assets must be val-
ued at the lesser of:

(1) 90 percent of their fair value de-
termined in accordance with paragraph
(c) of this section; or

(2) 100 percent of their remaining
unamortized book value determined in
accordance with the instructions for
the Thrift Financial Report.

(e) Core capital limitations—(1) Serv-
icing assets and purchased credit card re-
lationships. (i) The maximum aggregate
amount of servicing assets and pur-
chased credit card relationships that
may be included in core capital is lim-
ited to the lesser of:

(A) 100 percent of the amount of core
capital; or

(B) The amount of servicing assets
and purchased credit card relationships
determined in accordance with para-
graph (d) of this section.

(ii) In addition to the aggregate limi-
tation in paragraph (e)(1)(i) of this sec-
tion, a sublimit applies to purchased
credit card relationships and non mort-
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gage-related serving assets. The max-
imum allowable amount of these two
types of assets combined is limited to
the lesser of:

(A) 25 percent the amount of core
capital; and

(B) The amount of purchased credit
card relationships and non mortgage-
related servicing assets determined in
accordance with paragraph (d) of this
section.

(2) Credit-enhancing interest-only
strips. The maximum aggregate amount
of credit-enhancing interest-only strips
that may be included in core capital is
limited to 25 percent of the amount of
core capital. Purchased and retained
credit-enhancing interest-only strips,
on a non-tax adjusted basis, are in-
cluded in the total amount that is used
for purposes of determining whether a
savings association exceeds the core
capital limit.

(3) Computation. (i) For purposes of
computing the limits and sublimit in
this paragraph (e), core capital is com-
puted before the deduction of dis-
allowed servicing assets, disallowed
credit card relationships, and dis-
allowed credit-enhancing interest-only
strips.

(ii) A savings association may elect
to deduct disallowed servicing assets
and credit-enhancing interest-only
strips on a basis that is net of any asso-
ciated deferred tax liability.

(f) Tangible capital limitation. The
maximum amount of mortgage serv-
icing assets that may be included in
tangible capital shall be the same
amount includable in core capital in
accordance with the limitations set by
paragraph (e) of this section. All non-
mortgage servicing assets are deducted
in computing tangible capital.

(g) Exemption for certain subsidiaries—
(1) Exemption standard. An association
holding purchased mortgage servicing
rights in separately capitalized, non-
includable subsidiaries may submit an
application for approval by the OTS for
an exemption from the deductions and
limitations set forth in this section.
The deductions and limitations will
apply to such purchased mortgage serv-
icing rights, however, if the OTS deter-
mines that:
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(i) The thrift and subsidiary are not
conducting activities on an arm’s
length basis; or

(ii) The exemption is not consistent
with the association’s safe and sound
operation.

(2) Applicable requirements. If the OTS
determines to grant or to permit the
continuation of an exemption under
paragraph (h)(1) of this section, the as-
sociation receiving the exemption
must ensure the following:

(i) The association’s investments in,
and extensions of credit to, the sub-
sidiary are deducted from capital when
calculating capital under this part;

(ii) Extensions of credit and other
transactions with the subsidiary are
conducted in compliance with the rules
for covered transactions with affiliates
set forth in sections 23A and 23B of the
Federal Reserve Act, as applied to
thrifts; and

(iii) Any contracts entered into by
the subsidiary include a written disclo-
sure indicating that the subsidiary is
not a bank or savings association; the
subsidiary is an organization separate
and apart from any bank or savings as-
sociation; and the obligations of the
subsidiary are not backed or guaran-
teed by any bank or savings associa-
tion and are not insured by the FDIC.

[59 FR 4788, Feb. 2, 1994, as amended at 60 FR
39232, Aug. 1, 1995; 62 FR 66264, Dec. 18, 1997;
63 FR 42678, Aug. 10, 1998; 66 FR 59666, Nov. 29,
2001; 73 FR 19, Jan. 2, 2008]

EFFECTIVE DATE NOTE: At 73 FR 79607, Dec.
30, 2008, §567.12 was amended by revising the
heading and paragraphs (a) and (b)(3); adding
paragraph (b)(5); revising paragraph (e)(3);
and adding paragraph (h), effective Jan. 29,
2009. For the convenience of the user, the
added and revised text is set forth as follows:

§567.12 Purchased credit card relation-
ships, servicing assets, intangible assets
(other than purchased credit card rela-
tionships and servicing assets), credit-en-
hancing interest-only strips, and deferred
tax assets.

(a) Scope. This section prescribes the max-
imum amount of purchased credit card rela-
tionships, serving assets, intangible assets
(other than purchased credit card relation-
ships and servicing assets), credit-enhancing
interest-only strips, and deferred tax assets
that savings associations may include in cal-
culating tangible and core capital.

(b) * * *

(3) Intangible assets, as defined in §567.1 of
this part, other than purchased credit card
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relationships described in paragraph (b)(1) of
this section, servicing assets described in
paragraph (b)(2) of this section, and core de-
posit intangibles described in paragraph
(2)(3) of this section, are deducted in com-
puting tangible and core capital, subject to
paragraph (e)(3)(ii) of this section.

* * * * *

(5) Deferred tax assets may be included
(that is not deducted) in computing core cap-
ital subject to the restrictions of paragraph
(h) of this section, and may be included in
tangible capital in the same amount.

* * * * *

() * * *

(3) Computation. (i) For purposes of com-
puting the limits and sublimits in para-
graphs (e) and (h) of this section, core capital
is computed before the deduction of dis-
allowed servicing assets, disallowed pur-
chased credit card relationships, disallowed
credit-enhancing interest-only strips (pur-
chased and retained), and disallowed deferred
tax assets.

(ii) A savings association may elect to de-
duct the following items on a basis net of de-
ferred tax liabilities:

(A) Disallowed servicing assets;

(B) Goodwill such that only the net
amount must be deducted from Tier 1 cap-
ital;

(C) Disallowed credit-enhancing interest
only strips (both purchased and retained);
and

(D) Other intangible assets arising from
non-taxable business combinations. A de-
ferred tax liability that is specifically re-
lated to an intangible asset (other than pur-
chased credit card relationships) arising
from a nontaxable business combination may
be netted against this intangible asset. The
net amount of the intangible asset must be
deducted from Tier 1 capital.

(iii) Deferred tax liabilities that are netted
in accordance with paragraph (e)(3)(ii) of this
section cannot also be netted against de-
ferred tax assets when determining the
amount of deferred tax assets that are de-
pendent upon future taxable income.

* * * * *

(h) Treatment of deferred tax assets. For pur-
poses of calculating Tier 1 capital under this
part (but not for financial statement pur-
poses) deferred tax assets are subject to the
conditions, limitations, and restrictions de-
scribed in this section.

(1) Tier 1 capital limitations. (i) The max-
imum allowable amount of deferred tax as-
sets net of any valuation allowance that are
dependent upon future taxable income will
be limited to the lesser of:
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(A) The amount of deferred tax assets that
are dependent upon future taxable income
that is expected to be realized within one
year of the calendar quarter-end date, based
on a projected future taxable income for that
year; or

(B) Ten percent of the amount of Tier 1
capital that exists before the deduction of
any disallowed servicing assets, any dis-
allowed purchased credit card relationships,
any disallowed credit-enhancing interest-
only strips, and any disallowed deferred tax
assets.

(ii) For purposes of this limitation, all ex-
isting temporary differences should be as-
sumed to fully reverse at the calendar quar-
ter-end date. The recorded amount of de-
ferred tax assets that are dependent upon fu-
ture taxable income, net of any valuation al-
lowance for deferred tax assets, in excess of
this limitation will be deducted from assets
and from equity capital for purposes of de-
termining Tier 1 capital under this part. The
amount of deferred tax assets that can be re-
alized from taxes paid in prior carryback
years and from the reversal of existing tax-
able temporary differences generally would
not be deducted from assets and from equity
capital.

(iii) Notwithstanding paragraph
(h)(1)(B)(ii) of this section, the amount of
carryback potential that may be considered
in calculating the amount of deferred tax as-
sets that a savings association that is part of
a consolidated group (for tax purposes) may
include in Tier 1 capital may not exceed the
amount which the association could reason-
ably expect to have refunded by its parent.

(2) Projected future taxable income. Pro-
jected future taxable income should not in-
clude net operating loss carryforwards to be
used within one year of the most recent cal-
endar quarter-end date or the amount of ex-
isting temporary differences expected to re-
verse within that year. Projected future tax-
able income should include the estimated ef-
fect of tax planning strategies that are ex-
pected to be implemented to realize tax
carryforwards that will otherwise expire dur-
ing that year. Future taxable income projec-
tions for the current fiscal year (adjusted for
any significant changes that have occurred
or are expected to occur) may be used when
applying the capital limit at an interim cal-
endar quarter-end date rather than preparing
a new projection each quarter.

(8) Unrealized holding gains and losses on
available-for-sale debt securities. The deferred
tax effects of any unrealized holding gains
and losses on available-for-sale debt securi-
ties may be excluded from the determination
of the amount of deferred tax assets that are
dependent upon future taxable income and
the calculation of the maximum allowable
amount of such assets. If these deferred tax
effects are excluded, this treatment must be
followed consistently over time.
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